
RUSSELL D. LUKAS

GERALD S. McGOWAN

DAVID L. NACE

THOMAS GUTIERREZ

EUZABETH R. SACHS

GEORGE L. LYON, JR.

PAMELA L. GIST

DAVID A. LAFURIA

TERRY J. ROMINE

MARCI E. GREENSTEIN+

MARJORIE GILLER SPIVAK

J. JUSTIN McCLURE+

MARILYN SUCHECKI MENSE

PAMELA GAARY HOLRAN

B. LYNN F. RATNAVALE

~ NOT ADMllTED IN D.C.

LUKAS, McGoWAN, NACE & GUTIERREZ
CHARTERED

1111 NINETEENTH STREET, N.W.

SUITE 1200

WASHINGTON, D.C. 20036

(202) 857-3500

October 3, 1996

ORIGINAL
CONSULTING ENGINEERS

THOMAS G. ADCOCK, P.E.
MEHRAN NAZARI

AU KUZEHKANANI
SHAHRAM HOJATI, D.se.

LEROY A. ADAM
LEILA REZANAVAZ

FARID SEYEDVOSOGHI

OF COUNSEL

JOHNJ. McAVOY
J.K. HAGE 111+

TELECOPIER
(202) 842-4485

Email: Imng@fcclaw.com
http://WWW.fcclaw.com

WRITER'S DIRECT DIAL

VIA HAND DELIVERY

William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, N.W.
Washington, DC 20554

RE: CC Docket Nos. 9j:5~4-102. 95-116,
ET Docket No. 9 -62
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EX PARTE FILING

Dear Mr. Caton:

(202) 828-9471

RECEIVED

OCT -J~~
Feck1O.1 Com~un;eations Commlulon

OffICe of SecrBfaly

On behalf of the American Mobile Telecommunications Association, Inc. ("AMTA"),
and in accordance with Section 1. 1206(a)(2) of the Federal Communications Commission Rules
and Regulations, we hereby notify the Commission that an oral ex parte presentation was made
by AMTA to Jackie Chorney, Legal Advisor to Chairman Hundt on October 1, 1996. The
presentation summarized AMTA's recommendatiOils regaidIng a refinement of the "covered
SMR provider" definition included in CC Docket Nos. 94-54, 94-102, 95-116 and ET Docket
No. 93-62, as detailed in AMTA's previously filed Comments in those proceedings. AMTA's
recommended definition of "covered SMR Providers" is attached hereto for the Commission's
convenience.

AMTA also discussed matters relating to the 800 MHz and 220 MHz proceedings
identified above, which positions also are detailed in AMTA's previously filed Comments in PR
Docket Nos. 93-144 and 89-552, respectively. Specifically, AMTA urged the FCC to finalize
final rules expeditiously in both proceedings, and to adopt the 800 MHz Consensus proposal
described in the March 1, 1996 Joint Reply Comments of SMR WON, The American Mobile
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Telecommunications Association and Nextel Communications, Inc. in PR Docket No. 93-144.
A summary of that proposal is attached also.

AMERICAN MOBILE TELECOMMUNICATIONS
ASSOCIATION, INC.

By:

Enclosures



PROPOSED DEFINITION FOR COVERED SMR SERVICES

Add new definition paragraph to § 20.3

Mobile Telephone Switching Facility. An electronic switching system that is used to
terminate mobile stations for purposes of interconnection to each other and to trunks
interfacing with the public switched network.

Modify definitions - §§20.3 and 20.12

Incumbent Wide Area SMR Licensees. Licensees who have obtained extended
implementation authorizations in the 800 MHz or 900 MHz service, either by waiver
or under Section 90.629 of these rules, and who offer real time two way
interconnected voice service using a mobile telephone switching facility. that is
interconnected with the public switched network.

§ 20.12(a)

This Section is applicable only to providers of Broadband Personal
Communications Services (Part 24, Subpart E of this chapter), providers of Cellular
Radio Telephone Service (Part 22, Subpart H ofthis chapter), providers of Specialized
Mobile Radio Services in the 800 MHz and 900 MHz bands that hold geographic
licenses (included in Part 90, Subpart S of this chapter) and who offer real time two
way interconnected voice service using a mobile telephone switching facility. that is
intereonneeted "'"lith the publie switehed network, and Incumbent Wide Area SMR
Licensees.
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Before the
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In the Matter of

Amendment of Part 90 of the
Commis8ion's Rules to Facilit~te
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in the 800 MHz Frequency Sand

Implemen~ation of Sections 3(n)
and 332 of the Communicatione Act

Regulatory Treatment of Mobile
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Implementation of Section 309(j)
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RM-8~1', RM-8030
RM-9029

GN Docket No. 93-252
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Alan ~. Shark, ~reaident
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Senior Vice President -
Government Affaix's

BOO ConnQct~Gut AV8., N,W., Suite 1001
Washington, D.C. 20006
(20:JJ296"Bl11

Dated: March 1, 1996

:Rici~ HaflC'
Teton Comm., Inc,
545 S. Ut.ah Ave.
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In responsoe to the ~ederal Communications Comm1.Asion'!J (thll

"Commission") recent request for short, concise joint pleadings

reflecting consensus p081tionG among' parties, SMR WON, the Ameriean

Mobile Telecommunications Association (-AMTA") • and Nextel

Communicat1onf;, Inc. ("Nextel ll ) (coll.ctively, the "Coalition")

respectfully submit thase Joint Reply Comments concerning the

licensing of Specialized Mobile ka-dio (I'SMRII) sy5tems in PR Dccket

No. 93-144.

SMR Won is a trade as.oelation of small business 800 MHz SMR

incut\'ll)ents. AMTA is a trade association representing numerOU$ SMR

licensees -- both large and small. N8xtel is the Nation'S largest

provider of both traditional and wide-ar~a SMR service~. Over the

past nea.ly three years, eaoh haa part1eipated <3xtenzivel)' i.n nlle

making!! implementing the re9ulat:ory parity prcviliiom; at the

Omnibus Budget Rtte(mciliat1on Act of 1993 ("O:9RA 93") .

05RA 9) mand~ted that the Commiesion create a level regulatory

playing field among all Commercial Mobile Radio Service {IlCMRS")

providers. This has required a comprehensive restructuring of SMR

licensing rules, regulations and polieies affec(~in9 the op.,rat~,on8,

interests and future business plans of all SMRs -- large and small,

local and wide-area.

On December 15, 1995, the CommiQsion adopted rules to license

the top 200 SMR channels On a Economic Area (NEAh) basis. using

competitive bidding to select among mutually exclusive applican~8

coupled with mandatory relocation/retuning of incumbents to permit
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EA 11censees to obtain contiguous. exclusive use spectrum

comparable to other CMRS licensees. . At the sallie timE!, the

conlTlIission adopted a Second Further Notice of Proposed Rule Making

(the "FNPRM'" proposing EA lieensius by competitive bidding for the

lower eo SMR channels and 150 fermer G~neral Category channels

reclassified prospectively for SMR-only use. These proceeding.

have been among the most contentious and fractious in the wireless

communications industry.

The Coalition membere have spent hundreds of hours identifying

areas of consen'llUG and resolving diaagreemifm(:s that app:,;~u~d

intract,able only a few months ago. These Joint Reply Commenta ar~

the outcome of these effort" and .re an enormous 4chiGlvement. They

build upon the licensing proposals in the FNPRM to re~olve the

transition from site-by-site to EA licensing on the lower channels

- - taking into account diff"rences bet'ltieen t.he uses and past

licensing of this epectr\lm ~nd the upper 200 channels. In

combination with the underlying c01'\eepts Qf: th~ xules already

adopted for the upper 200 channels, the Coalition propoeal balance~

the interests of new, emerging wide-area SMR operators with the

needs of existing, t4~ditional sMa ope~ators.

Specifically, the Coalition supports the Commiseion' s propo8al

to 11cense the lower 2~O channels on an EA baais using auctior.& to

resolve mutually exclusive' applicationa. Unlikg the top 200

channels, however. the lower 150 channels are individually

licensed, with some on a shared use basis_ Moreover, the lower 80

SMR channels are interleav~d with other allocations, making the

-1i-
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creation of large blocks of contiguous spectrum impossible. In

addition, as the Commission tentatively concluded, there ~ i. no

possibility of relocating 1ncumbent5 from the low8T channels to

other comparaDle spectrum. Thus, EA licensing on the lower

channels must enable incumbent operatore to continue serving the

pu1?lic on their existing spectrum assignments with reasonable

opportunitie~ for exp&nsion.

Accordingly, the Coalition proposes a pre-auction, channal-by­

channel, EA-by-EA eettl~ment procass for the lower 230 channels.

EA auctions would occur only Bft~ existing incumDent licensees on

the lower 230 channels, inclUding retunees from the upper 200

channels, have had an opportunity t:o "settle" their channels as

follows: if there is a single li~en.ee on the channel within the

EA, it would apply to the Commission and be awarded an EA license,

If there are several licensees on a single channel within the EA.

th~y would rece~ve a single EA license for tha~ channel under ~ny

agreed-upon business ar~angement, e.g.# a partnership. joint

venture, or consortia. Non-settling channels in the lower 80 would

be auctioned in existing five-channel blocks; those ion the 150

channels would be «uctioned in thre. SO-channel blocks.

EA 8ettlements are tully consistent with the Commission' B

compet.itive bidding authority in Section 309 {j} of tho

Communications Act of 1934, as amended I directing the Commission t¢

ut:ie threahold eligibility limitations and negotiation to avoid

mutually excluaive applications. Settlement. would minimize the

number of ~A blocks requiring auctions. thereby speeding service to

-iii-
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the public. New entrant6 would not be foreclosed as they could

pa.rticipaee in the upper 200 channel EA auctions and the lower 230

auctions for non-sattling EAs.

All incumbents shoulQ pe free to part1cipa~e in EA set~lements

and to obtain an SA license either individually or as a settlement

group pilrticipant. For non~eettling EA blocke, the Coalition

supports a competitive biddi~g entrepren.urial set-a.lde for the

lower 80 BMR channels and one of the 50-channel former General

ca.tegory block•.

The Coalition believefll that the EA Bettlement pt'oc:es-s, if

adopted, would result in near industry-wide support for SA SMR

licensing on all 430 SMR ohannels, including the general concepts

of the Commi$sion's auction and mandatory relocation decisions in

the First Report and Order in this docket. The Coalition

respectfully requests that the Commission adopt its conseneus

proposal, as described in detail herein.

-iv-
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BefoS'e t:he
PKDBRAL CfJIIII'CDI%CAT'IOK8 COlGIXS8:tON

wa8bingtOD, o.c. 30554

In the Matter of

Amendment of Part 90 of the
Commiasion's Rules to Facilitate
Future P9yelopment of SMR Systems
in the aoo MHz Frequency Band

Imp~ementation of Sections 3(n)
and JJ2 of the Communications Act

R.gulatory Treatment of Mobile
Ser-..rices

Implementation ot Section 309Cjl
of the C~munications Act
Competitive aidding

To: Tl),e Comd••icm

}
)
)
)
)
)
)
)
)
)
}
)
)
)
),,

PR Docket No. 93-144
RM-8117, ~~-a030

RM-e029

GN Oockec No. 93-252

PP Docket No. ~3-253

JOIMT REPLY COMNmn'I O:r BIG. WON,
TBB »!BRleM' 'MOBILB TIlt..COIGIUBICATIONS ASSOCIATION

ANtl nrl'J:L COIUIUNICATIQRS, INC.
ON THE a.COHO FURTHER .OTIC. OP PROPOSED RULE KAXING

I. ,DrraODllC'J.'Is»!

Pursuant t.o Sect ion 1 .415 of the Rule-s of the Federal

Communications Commission ("CommJ..&1on") and the Second Further

Notice Of Proposed Rule Making (IlFNPRM'I) in PR Docket No. 93-144

{"the December 15 Order") ,11 t.h., Coalition of SMR WON. the

Arneriean Mobile TelecommuniCQtions Associ.tion (lIAMT2\t1) l;\nd Nextel

Communications, Inc. ("Nextel ll
) (collectively the "Coalition")

1/ Amendment of Part gO of the COl\\ffiilh-;ion' 6 Rultls to
Facilitate Future Development of SMR Systems in the eo,o MIolz
Frequency Band, FCC 95-501, relear;e~ December 15. 1995 On January
11, 1996, the Comm~.8ion extended the Comment Qeadline from January
lG to FeQruary lS, and the Reply Comment deadline from January 25
to March 1, 1996. Public Notice, VA 9~-2, released January 11,
1996.
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respectfully submit Reply Comments in the above-referenced

proceeding.j.!

SMR WON i. a trade association of small busi1t6Ss Specialized

Mobile Radio ("SMR") incumpents operating in the SoO MHz band.

AMTA is a "nationwide, non-profit trade association, II representing

the interests of specia,lh:ed ~ireleBs interest. including SMR

licensees. Nextel is the largest provider of SM~ services in the

Nation, and all me~beru of the Coalition are active particip~nt~ in

this proceeding-

After .eviewing the approximately 36 comments filed herein,

the Coalition found widespread industry consensus on the following

issues:

(1) The CO\'llmiS5ion should adopt a pre-auction, channsl­
by-channel, Economic Area PEAl) -by-Economic Art:!8t.
settletnent proceaa for the lower 230 C'h~nnQls ,1/

(2) Mutually exclusive applications in EA~ that do not
settle ehould be chosen through tne c.uction ('>£ fiv~­

channel bloCKS on the lower 80 SMR channel:6 and thre~ SO­
ch"nnel blocka on the 150 former General Categozy
channels.

1../ The Coal1tion supports the industry' 8 consensus proposal,
as set forth in their irtdiviau~l comments and th. comment~ of the
Personal Communications Indust.y Asl;ociation {lI PC!A" j, E. F. ,Johnson
("EFJ"), pittencrieff Communica.t.ions, Inc. (tlpCI") and the u.s.
Sugar Corporation ("U.S. Sugar"). Elleh mernbar of tOll'; Coalition may
8ubmit individual Reply Comments. consistent with the positions
taken herein.

~I All incumbents on the lower 230 channels CQuld
participate in EA settl.mant$ and receive an EA license
inQividually or as part of a settlement group. The participants in
eacb SA settlement negociation would be decermined by whether their
base station cOQrdinates are located within the EA. In the cas. of
certain channels which do not .ettle on an ~A basis, the Coalition
8UppOrts a competitive bidding .ntrepro~eurial eet-aside, as
discussed below.
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(3) When coupled with the BA settlement proce•• , there is
consensus for designating o~e SO-channel k;,lock and the 80
SMR chann~ls as an entrepreneurial set aside, thus
permitting anyone to participate in the auction of the
two SO-channel tormer General Category bloek~.1/

(4) The Commieuion .hould encourag~ a coat
sharing/cooperative C\rrangement among the upper 200­
channel a~ct~on winners during the retuning process.

(:;) Baseline requir~mentlil for. achieving
facj,lities" in the retuning process are
herein.

(6) There is industry support for thE! general
the upper 200-ehannel auction and
retuning/relocation process il coupled
industry's proposed lower channel settlement

"<:;o~lparable.

delineated

concepts of
mandatory

with tbe
process.

II. DISCUilIQH

A_ m.s LOWBR 80 AllW 1.50 CHAmULS

1. The ~ommenta Reveal.g SU9,tjntial InQ,ia>Uy;!!!i!;te .§YRPQ~t
For A ire-Auction_ Chiooel-iy-Channel aett.le~..Eroc~~
On Tb. towel.: 2JO Cbanneu

The Coalition members each proposed a pre-auction settlement

process deaigned to simplify the transition from site-by-site

licensi~g to EA licensing, increase the v41ue of the lower

channels, prevent mutual exclusivity, and p~.mit.. incu:nb~nts to

continuill develop1ng their exietin9 systems. The settl~mant. p::cceas

i9 necessary since, over the pa.ct "two Qecades of inten3i.ve

development," the exten~ive shared use of the 150 former General

~I The Coalition supports the CommIssion's deci5ion to
reclaseify the 150 General Category ch~nne19 as prospectively SMR
only.
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Category channels, in particular, has ~e8ultea in. a "mosaic of

overlapping coverage contour..... 1IW
UnliKe the upper 200 channellS. wherein each license was

granted for five to 20 channels. the lower 150 channels were

licensed on an individual basis often for shared use. '!'his

licensing "hodgepodge" makes the lower channels most useful to

lieensees already operating thereon, including the

retuned/relocateQ upper 200 channel 1ncumbents.

The Coalition/ as well as E.F. J¢hnson/ FerA, pittencrieff

Communications, Inc. and the U.S. Sugar C,:lrporat.ion expressly

8\c\pport pxe- ,auct ion EA settlements a~ follt')w~:

single licen&\\~ on the ohannel throughout the t:A...I.t. w0\.11d h:;ve th(!!

right to ~pply for and be awarded an EA license. If thel;e are

several licensees on a single channel throughout the EA, they would

receive a single EA license for that channel under any agreed-upon

business arrangement. e.g., a partn.rship, joint ventur$. or

consortia.fl./ The coa.lition'lI p.opoGed BA settlement process,

th'arefore. would ~limi.nate mutual exelusiviq, for the rrsettled"

~I S$e Comments of AMTA at p. 19. Given the Commission's
decision in the Fi~9t Report and Order to re~cate90rize the 150
former General Category channels as SMR chann:ds prospectively. and
its proposal to license them on an SA baais thrQugh auctions, the
Commission appear5 to have eliminated the conventional channel
classification. These channel. should be prospecti~ely avcilable
for t~unked usa.

if AMTA at p. 10; EFJ at p. 8; PCIA at p. 17; peL at pp. S­
9; SMR WON at pp. 9-11; and U.S. Sugar .t p. ~3. The Coalition
does not fundamentally disagree with the partial EA se'ttlement
prO(;e88 outlined in the Comments of SMR WON. See SMR WON at p. 10.
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channel and make it unnece••ary to U6e competitive ~iddin9

licensing proceaures.

While not expressly aadressing the above proposal, tne City of

Coral Gables, Florida ("Coral Gables ll
), Entergy Services, Inc.

{~Entergyn}, and Fresno Mobile Radio, Inc. ("Fresno") recogni~e the

necessity of a. pre-auction settlement. Each highlighted the

complexities and limited utility of auctioning spectrum that is, as

Coral Gable. described it, an "overcrowded hodgepodge. "1./ A pre­

auction EA settlement would remedy their concerns.

UTC, the Telecommunications ~B8ociation ("UTe") stated that

pUblic utilities" pipeline companies and publ ..c aafet:t entities are

legally foreclosed from using th~ir financial reaources for

competitive Didding since they do not use the spectrum to generate

revenues.AI Many are funded by states, localities and

municipalities. or citizen ratepayer., which limits their authority

to ellg'age in auctions . .2/ Pre-auetion settlements would assure

that public utilitie$ and public s~fety orga~i~mtlonu can

participate in EA licensing Qf the lowe~ c::hann~lg instead of

relegating them to continued site-by-site licensing, thereby

precluding their expansion while the ~est of the industry mO'lres to

2/ Coral Gables at p. 6 (lower 230 channels are such an
"overcrowded hodgepodge" that, without the .ettlement of as many
channel. as possible, whoever wine the auction would "owe $0 much
protection to 80 many incumb8nt~ over so much of the market 'I that
the geographic license ~il1 be of little value to th~ winner).
See also Enter9)' ~t pp. 8-9; Fresno at p. 23.

~I UTe at p. 13.

1/ rd.
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geographic-based licensing, While the C~alition agrees that these

hurdles are ~olved by retuning/relocation on the upper 200

channels. the Coalition also supports the Comm1.eion's ~.ntative

conclusion that such retuning/:;eloeation is not feasible on the

lower channels.

2. ne-Auction pettlements Cpmply With Sectiop...;tQ' (j LOf Ihe
Communications Act of 19li

Permitting pre-auction EA settlements fully complies with the

competitive bidding provisions of Section 309 (j) of the

Communication.s Act:. of 1934 I 11 Communications Act") ,111/ In fii.ct,

~t would e~pressly carry out the Commission's d~ty to take

neC6G&ary measurefJ, in the public int~refit I to avoid mutual

exclusivity. Sect10n 309(jl (6) (E) requi~e. that the Commission

"use ... negotiation, threshold qualifications. . .. ancl other

means in order to avoid mutual exelusivity in application a.nd

The settlement proposal 1~ just

that: • thre6hold qualification/eligibility ltmitation .nd a

Cornmi~sion-endors0d negotiation P1:'OC~9a t.t.at e9tahlishes a

regulatory framework to avoid mutually excluaive applications for

EA licenses on the lower 230 SMR channels.

Section 309(j) of the Act authorize~ the Commission to select

among mutua.lly exclusive applications for radio licenses. At

various times, and to further different public policy cbjectiveo,

Congress has instructed the Commission to se13ct such applicatione

121 47 U.S.C. Section 309(j).

11/ 47 U.S.C. Section 309{j) (6) (E) .
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through comp~rative hearings. rondom selection procedures an~. most

recently, eompetitive bidding- These a&signm~nt processes are

unneeessary, however, if the appl1cante can avoid mutually

exclusive applications. Granting a single channel EA licen6~ to

ceteling incumbents on the lower 230 SMR channels is tully

consistent with the Commission' 9 section 309 {j) competitive bidding

authority because it fulfills S.ction 309(j) (6) (E), as explained

above, by establi8hing a mechanism to avoid mutual exclusivity.

Permitting pre-auction SA settlements would fCtcilitate the

expeditiou8 trana1tion ot lower SMR channel incumbents from site­

by-site to EA licensing wherever po~sible, with auctions used only

for EA licenseea where mutual excl~sivity persist~.

Moreover, adopting a threshold eligibility limitation t.o

promote pre-auction, ehannel-by-channel EA eettl~ment6 among

incumbents (inclu~ing retunees) is in th. public interest because

(1) the spectrum i¥ heavily licensed, most oft~n on a channel-by­

channel or sh~red-uged baaia. and i~ therefore of lit~le value to

non-incumbents; (~) it would 8peed licene1ng and delivery of new

services to the publiciUI and ()} it would not foreclose new

entr.nts from the SMR industry. New ~ntrants could still bid on

ill PClF;. requests that the commission postpone ths lower
channel l1ceIlu1ng until the construction deadlines for all
incumbent systems have passed. PC!A at p. 18. The Coalit.ion
disagrees. This would delay the ability of numerous SMR providers
to obtain geographic area licenses, thereby slowing the provisiort
of new services to the public. These delays are not justified by
PCIA's speculation that. channels may become available after
construction deadlines lapse. If an j,ncumbent tails to timfely
con$truct a station, those channels should revert automatically to
the ~A licensee(s} for thQRe channels.
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lower channel EA licenses thQt do not ~ettle, or the upper 200-

channel EAs ( and they could participate through me~ers,

partnerships and/o4 buyouts of existing SMR companies.

~urth~r# the EA Qettlement process is necessary to transition

the lower channel. to geographic licensing in ligh~ of existing

incumbent operations. unlike the upper 200 channels, where the
~eT<F,eH/ ~'"

Commission has 'Fepl)"J,~' WQQgg:\ zed that incumbents can i11ll1i $$ill be

relocated to permit EA licenseee to introduce new technologies and

services requiring contiguous spect~lm, there is no possibility of

retuning incumb.ntB from the lower channels. Given this, the EA

settlement proposal affords a m~chanism to incorporate the existiDlj

and futur~ operations of lower channel 1ncu~benta -- takins into

account shared authorizations and the non-contiguous lower SO SMR

channels -- within the transition to geographic area lieensing.

Additionally, the EA settlement proc&ss will ass1stthe voluntary

retuning from the upper 200 channels by providing retuned

incumbents acc~GS to geographic-based license~.

TherE! is eound Commission precedent for limitlng lo~r channel

EA settl ements to inct.ltnbent carriers. The commission granted

initi~l cellular licenses on a geographic basis with two blocks in

each area. Eligib:ility on on~ block wa& 1 imited to wireline

telephone companies to assure telephone company cellular

participation <1.11 If the local t~lephone companies were unable

.til Under state regulatj,on at the time, local telephone
companies had defined monopoly service a.eas, thereby limiting the
number of t~lephone company eligibles in e.ch cellular licensins
area.
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to aettle. the Commission granted the license by lottery, p~r8uant

to its then~.xi&ting licenuiug authori~y under Se~tion

309(j).al In many cases. the incumbent telephone companies did

settle. avoiding random selection, and the licensee IIpeedily

initiated new service to eonsumers.121

The proposed lower channel EA settlement process ie comparable

to initial cellular lieensing, albeit the unresolved mutually

exclusive incumbent appl~e.tions would be chosen by auction rather

than lottery. There are compelling, pu~lic interest justifications

for limiting pre-auction lower-channel sr~ settlements to

incumbents, as discussed above, just aa there wa5 for the cellular

wireline set-a5ide. If the SMa incumbents do not BettIe, then the

EA l~cense would be subject to mutually exclusive app1ications and

auctioned, juut as mutually excluGi~e cellular applications were

subject to a lottery. In fact. the pro90sed BA .$t~lemellt process

is more inclusive than was cellular li~ensing since ~~ applicant

(or .~ least any amall business) could bid on unsettled EAs; only

telephone companies in the gEtographic area could apply for the

cellular wireline license.

~I Cellular Lottery pecision, 96 FCC 2d 175 (1984).

IiI The Commission recently proposed a 8imil«~ eligibility
limitation in its Advanced T~1~vi.1on (IIATVlI) licensing proceeding.
Therein the Commission proposed to limit eligibility by allo~ing

~ncumbent broadcaster. to "have the first opportunity to acquire
ATV channels." Fourth Notiee Of Proposed Rule Making and Third
Notic. of Inquiry, MM Docket No. e7-~~8, 10 FCC Red 10540 (199S) at
para. 25.
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3. The Commission's proposed Set~A,ide

A number of p~rtle8 opposed the Commission's proposal to set

aside all lower 230 channela as an ent~epreneur's block.1£/

They asser~ that an entrepreneurial set-aside could prevent lower

channel incumbents from bidding on the very spectrum on which th~y

are operating and serving the public today since many incumbents

would not meet the proposed small business revenue ceilings.

The Coalition agrees that denying incumbents the right to

participate in the auction not only precludes their ability to

expand and potentially enhance their operations, but it alao denies

them the ability to protect their existing operations while others

could essentially "land-lock" them by obtaining th~ ~A license. SA

settlements would enable these incumbents to continue offering

services and to grow their businesses.

Other commenters eupported the entrepreneurial set-aside

concept because it would provide IJp~cific opporl:unities for small

SMR businesses,UI and the coalition has agreed to 8upport an

ill UTe at p. 14 {set aside IIfurther compound[sJ the
unfairness of the reallocation of the channels for commercial
service" because most publie utilities and pipeline companies have
gross annual revenues fa.r above any proposed "small 1)uliin.ss lt

limitation}; pcr at p. 11 (opposed to an entrepreneur's block that
applies the financial criteria to incumbents); Entergy at p. 11
(denies large incumbents, i.e., all utilities and pipeline
companies, the ability to bid on the very license on which they are
now operating, thereby denying them the r1ght to protect their
assets); 'l"allecellular de Puerto Rico, Inc, ("Tellecell\1lar'" &t p.
1; Southern Company at p. 16 ("prevents SOme incumbents who desire
to retain their ehannals from participating in the auctions"); and
EFJ at p. 9 ('I fundamentally utlfair to prohibit entitie~ from
participating in such an auction if they already hold channels in
an EA. Ii)

~f see, e.g., Fresno at pp. 28-29; SMR WON at p. 2~.



2023319052 AMTR
FEB-29-96 THU 16:39 NEXTEL WASHINGTON

-11-

751 P.17 FEB 29 '95 17:12
FAX NO. !U(Ji8o!:k'1! Y. Itj

entrepreneurial set-aside limited to the.lower 80 channels and one

of the 5o·channel blocks in conjunction witll Commission adoption ef

the industry SA settlement proposal described above. The set-aside

would apply only to eligibility to bid on lower 230 channels which

are not settled among the existing incumbents (including retunees)

and wh1ch therefore must be licensed through competitive bidding.

All lower 230 channel incumbents would be eligible to participate

in the pre-auction EA settlement process and to receive SA licenses

either individually or as part of a settleme~t group.

B. THE UPPER 200 CHANNELS

A8 noted above, many indu&try participants will support the

general conceptfl of the commie.ion's upper 200 SMR channel EA

licene1ng auction and r.elocation decisions. as set forth in the

First Report and Order, if the Commission adepts the pre-s\.l,ctiort ~A

settlement-process for the lower 230 SMl< channels discuesed herein.

A con$enSUG of commenters assert t.hat these approaches, taken

together, reasonably balance the needs ot all SMR providers and

will facilitate a more competitive SMR/CMRS industry. This

includes relocation of upper 200-channel incumbents to th~ lower

channels where they would become incumbents with thf!t right to

negotiate and ~ettle out their channels to obtain EA licen~es.

There are, however, a few aspects of the relocation process

that warrant further discussion: (1) cost sharing/cooperation

among EA licensees; (2) using Alternative Dispute Resolution
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("ADR") to resolve relocation disputes; and (J) the specifics of

determining "comparable facilities" and "actual CQ5ts."UI

1. Cost Sharin9/CooP~rati9nAmong EA Licensee9

Several commenterB supported the commission's proposed cost

sharing plan for EA licensees and the requi.ement that SA licensees

collectively negotiate with the affected incumbents .19/ Such

collective negotiations, they argued, would ufaeil1tste the

reloeat.ion procBBB.~/

The Coalition and other cQmmenters ~gree that an EA licensee

should not be able to delay or stop the relocation process for all

affected EA licensees because it cannot or does not desire to

retune/relocate an incumbent:. Bot,:h AMTA and PCT proposed that

those E.::'t. licensees who C'i.10ose to retune/relocate an incumbent

should. be permitted to retune/relocate the e:t+.ti((~ E-Y~ - - even

t.hose channels located in a non~participating I;;A licensee's

block·ill This would prevent a 8i tuation where, for example,

Licensee A, is not interested in retuni.ng the channels of an

18/ There was uignificant agreement among commenters that
part.itioning and disaggregation should be permittcC'td 01'1 the upper
200 channel blocks. See AMTA at p. 8; E!;>J at p. 31 Gene·see
Buaine88 Radio Sy~tem8, Inc. at p. 2; Sierra Electronics at p. 1;
and PCIA at p. ~3. Only one party voiced opposition to either
propo6al. See Fresno at p. 3 (sublicensing should not be permitted
due to the complexitielil it could ereate) .

~/ See, e,g., AMTA at p. 11; Fresno at p. 15; PCl at p. s;
Digital Radio at p. 3; and Industrial Telecommunic.t1on~
Association (" ITA") at p. 11,

"Ml..1 Digital Radio at p. 3; SMR syetems, T.nc. ("SSI'I) at p. 3;
UTe .t p. 7.

11/ AMTA at p. 11.
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incumbent within 1t» channel block. Licensee B and LicenGe~ C, on

the other hand, who alBo have a portion of the incumbent's system

in their blocks, want to retune/relocate that same lncumbent.~1

Without some preventive mechanism, Licensee A's retusal to

retune/relocate could result in no relocation by anyone ainee the

incumbent's entire system must be r~located.

IJicenseeFJ Band C. therefore, should be permitt.ed to relocate

the incuml:>ent· s entj,re system by offering the incumbent their

channels in the lower 80 or the 150 to account for the channel(s)

in Licensee A's olock. After the retuning/relocation ia complete,

Licensees B a.nd C. who retuned the incumbent off Licensl.!e A's

channels, would "succeed to all rights held by the incumbent vi.s-v.­

vis" Licensee A.~I Without thia flexibility, reloc~tion could

be unnecessarily delayed and protracted.24/

2. Alternative Dispute ResQlution

The comments exhibited mixed reactions to the Commission's

proposal to employ ADR during the relocation p2.d oc:eSB. The

Coalition believes t.hat a properly-designed AOR system can m~et all

several arbitration choice&.~1 No ariJi ter f:*hoIJ.ld. be used

unlelJl,1 all partie& agree. Moreover, al~ AOR decisions must be

22/ Or perhaps the 30-channel block licensee does not have
lower 80 and 150 channels suitable for retuning that particular
incumbent.

III rd. See also Comments of Next.1 at pp. 18-20; l)Cr at S ..

~./ Nextel at p. 18.

~/ AMTA atp. 14; Nextel at p. 23.
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appealable to the Commission and other .appropriate agenc1~s, .nd

all ADR costs should be resolved by the arbiter ~e p«rt of the ADR

process·lil

Most of the industry agree.s that "comparable. facilities"

generally require that wa system will perform tomorrow at least as

well as it did yesterday. "nl There was aignificant agreement

that comparable facilities must include (1) the Same number of

channels, (2) relocation of the entire system, and (3) the same 40

dBu contour as the original .ystem.~/

Critical to the definition of comparable faciliti~s is the

definition of a "system. II which should be defined as 4 base

station or stations and those mobiles that regularly operate on

those et~tionB. A ba~e station would be considered locatQd in the

EA .pecified by it. coordinates. notwithstanding the fact that its

~ervice area may include adjacent geographic EAs.AiI A multiple

base station system, by definition, could encompass multiple EAs.

ZSI Id.

n..l See AMTA at p. 15.

~I AMTA at p. 15; ~igital Radio at p. 6; EFJ at p. 5; GP and
Partners at p. 3; Industri~l Communications and Electronics at p.
7; 5S1 at p. 7; and UTe at p. ~.

UI See Nextel at p. 22. See al.o AMTA at p. 16 ("syetoem·'
inCludes "any base stat10n fac1lity(s) which are utilized by
mobiles on an inter-related basis, .nd the m~bile~ that operate on
them."); PC! St p. 7 ("system~ shQuld be limited to thos& mobile
units that regularly operate only on those bas~ stations within the
EA liceneee'a EA.)
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fulfil.l the Commission' $ .eguliltory parity ma.ndate and promote

competieion among all CMRS competitors.

Respectfully submitted,

AMSRlCAN MOBILB TWLBCOMMONICATIOW
ASSOCIATION

Alan R. Shark, President
1150 18th Streee. N.W., Suite 250
Washington, D.C. 20036

NEXTBL COMMUNICATIONS, INC.

Robert S. Foosaner
Senior Vice President ­

Government Affai~s
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(202) 296-911.1

Dated: March I, 1996
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Rick-Hafla
Teton Comm., Inc.
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800 MHz SMR Industry Consensus Proposal
(PR Docket No. 93-144)

Batkground
The Coalition, including. but not limited to, SMR WON. the American Mobile
Teleconununications Association. Inc. (AMTA). the Personal Communications
Industry Association (PCIA) and Nextel Communications, Inc., represents a large
majority of 800 MHz SMR operators of all sizes. including local analog dispatch
operators as well as wide-area licensees seeking to implement regional or nationwide
digital CMRS systems. Further. the Coalition consensus position represents ·
agreement for the first time among parties that have long had sharp differenJes on
the issues in this proceeding. The Coalition respectfully submits that appro.JaJ of its
position would result in near-unanimous industry support for EA-based licensing of .all
430 SMR channels in this band, as well as for auctions and the Commission's
decision to pennit mandatory retuning/relocation of upper-band incumbents.

1. The Coalition supports adoption of rules governing geographic-based licensing
of the remaining 230 SMR channels in continuity with the CommissionJs decision to
auction the upper 200 channels of the current 800 MHz SMR frequency band.

2. Geographic-area licensing of the lower 230 SMR channels on an EA basis must
enable all incwnbents, including upper-band ret\.U1ees/relocatees and non-SMR
operators, to continue serving the public with reasonable opportunities for expansion.
Therefore. the Coalition advocates a channel-by-channe1, EA-by-EA settlement
process that will allow all existing licensees, whether SMR operators or private,
internal-use systems, to obtain geographiC licenses on current channels witllin a
defined time frame. These full-market settlements would avoid mutually exclusive
applications for these channels. Auctions would be used to assign channels on which
there are no incumbents or as to which no settlement has been reached.

The proposed EA settlement process is fully consistent with the Commission's
competitive bidding authority under Section 309(j) of the Communications Act. The
FCC has been directed to use threshold eligibility limitations and negotiation to avoid
mutually exclusive situations. The proposed settlement, then auction, process would
speed transition from cumbersome site.specific licensing; it would promote rapid
service to the public) and it would allow new entrants to obtain licenses on channds
not already assigned to incumbents.

3. In defining "comparable facilities" for purposes of retuning/relocating upper-
band incumbents, the FCC should require that a retuned system "perfonn tomorrow
at least as well as it did yesterday." Retuning/relocation should provide the same
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number of channels in the 800 MHz band, the same service configuration, and must
include the entire "system", to be defined as a base station(s) located within the EA
and those mobiles that regularly operate on the Station(s).

4. The Coalition advocates cost sharing and cooperation among all upper-band
EA licensees seeking to retune/relocate an incwnbent system. Where one EA licensee
is not prepared to participate at the appropriate time, others should be allowed to
retune/relocate ell the incumbent's channels, thus succeeding to the incumbent's
rights on those channels. This device would prevent Wlnecessary delays in the
retuning/relocation process.

5. The Coalition supports licensing of the 80 interleaved SMR Categoxy channels
in 16 five-channel blocks, as ClUTently allocated and as proposed by the Commission.
The 150 fonnerly General Category channels should be auctioned in three 50­
channel blocks, excluding those frequencies in each block for which full market
settlements have been reached. The Coalition supports creation of an entrepreneurial
set-aside consisting of the 80 SMR channels and one 50-channel block; tlte remaining
two 50-channel blocks should remain available to bidders of all sizes.

- 2 .


